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DETERMINATIVE STATUTES AND RULES
Rule 58A(c), Utah Rules of Civil Procedure
When Judgment Entered; Notation in Register of Actions and
Judgment Docket. A judgment is complete and shall be deemed
entered for all purposes, except the creation of a lien on
real property, when the same is signed and filed as herein
above provided. The clerk shall immediately make a notation
of the judgment in the register of actions and the judgment
docket.
Rule 2.5, Rules of Practice in the District Courts and Circuit
Courts of the State of Utah
Withdrawal of Counsel.
When an attorney withdraws as counsel of record, written
notice of the withdrawal must be served upon the client of
the withdrawing attorney and upon all other parties not in
default and a certificate of service must be forthwith filed
with the court. An attorney may not withdraw without an
order of the court where such withdrawal would result in a
delay of trial. If a trial date has been set, the notice of
withdrawal served upon the client shall include a notification of the trial date.
When an attorney dies or is removed or suspended or withdraws from the case or ceases to act as an attorney, the
party to an action for whom such attorney was acting, must
before any further proceedings are had against him, be
required by the adverse party, by written notice to appoint
another attorney or to appear in person.
Rule 4, Supplementary Rules of Practice in the Third Judicial
District Court
Written Orders, Judgments and Decrees.
Rule 2.9 of the Rules of Practice in the District Courts and
Circuit Courts of the State of Utah shall not apply in the
Third Judicial District Court.
(a) In all rulings by a court, counsel for the party or
parties obtaining the ruling shall within fifteen (15) days
iii

or such shorter time as the court may direct, file with the
court a proposed order, judgment or decree in conformity
with the ruling.
(b) Copies of the proposed order, judgment or decree
shall be served on opposing counsel before being presented
to the court for signature unless approved as to form by
opposing counsel, or the court otherwise orders. Notice of
objections thereto shall be filed with the court and served
on opposing counsel no later than five (5) days after
service of said proposed order, judgment or decree.
(c) Stipulated settlements and dismissals shall be
reduced to writing and presented to the court for signature
within fifteen (15) days of the settlement and dismissal.

iv

STATEMENT OF ISSUES PRESENTED FOR REVIEW
On November 25, 1985, Mr. Bagley filed with this Court a
supplemental motion to dismiss. This motion alleged that the
October 4, 1984, minute entry was a final judgment and that the
appeal was, therefore, not timely.
At the December 2, 1985, hearing upon this motion, Mr.
Justice Zimmerman sua sponte questioned the propriety of the ex
parte order of Judge Conder which extended the time in which to
file the notice of appeal. Without opinion, this Court granted
Mr. Bagley1s motion to dismiss for lack of jurisdiction. Mrs.
Bagleyfs counsel assumes that the Court so ruled either because
the minute entry constituted a final judgment, or because the ex
parte order was improper and therefore the July 2, 1985, notice
of appeal was not timely by three days.
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STATEMENT OF THE CASE
Following are the facts pertinent to this petition for
rehearing and which are assumed to be the facts underlying the
Court's dismissal of the appeal for lack of jurisdiction.
A minute entry signed by the Honorable Dean E. Conder
October 4, 1984, denied Mrs. Bagley1s petition for modification
of a decree of divorce.

This minute entry was mailed to the

parties1 counsel and was made a part of the district court's
file.

(Record (R.) 193)

The minute entry was not, however,

entered by the clerk of the court.
The minute entry does not delineate specific findings. By
reference to the contents of the original decree and the original
findings of fact, it states that at the time of the decree, Mr.
Bagley had an income of $525.00 per month and that prior to the
divorce he had been a long-haul truck driver.
two statements, the trial court found:

Based upon these

"the trial judgment

obviously took into consideration the defendant's prior earning
capacity."

The trial judge cited an opinion of the Utah Supreme

Court and then concluded, "this court does not find a material
change under these circumstances."

There is no reference to any

evidence, neither Mrs. Bagley's nor Mr. Bagley's, presented at
the trial of the petition to modify the decree of divorce. There
are virtually no references to Mr. Bagley's income at the time of

-2-

the trial, nor to the evidence presented in support of or counter
to the material change of circumstances issue.
Neither party's attorney prepared findings of fact, conclusions of law or an order until some eight months later when
Mr. Bagley's counsel prepared an "order and judgment" which was
signed by the court May 30, 1985, and entered the same day in
Book 198, Number 818, as a judgment on the court's docket.

(R.

292)
On May 10 and again on May 20, 1985, Mrs. Bagley's counsel
withdrew.

(R. 286, R. 290)

Despite this withdrawal, Mr. Bagley's

counsel never provided Mrs. Bagley with the notice to appear or
appoint new counsel as required by Rule 2.5 of the Rules of
Practice in the District Courts and the Circuit Courts of the
State of Utah.
In addition, Mr. Bagley's counsel submitted the order and
judgment to the court without complying with Rule 4 of the
Supplementary Rules of Practice in the Third Judicial District
Court.

Mrs. Bagley was not even given a copy of the order until

June 4, 1985, after Mr. Bagley's counsel had submitted it to the
court.

(R. 294)

Mrs. Bagley, appearing pro se, filed her notice of appeal on
July 2, 1985.

(R. 300)

On July 23, 1985, Judge Conder signed an

ex parte order nunc pro tunc extending by one month, to July 30,
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P f i a l °f the

ARGUMENT
I.

THE OCTOBER 4, 1984, MINUTE ENTRY DID NOT CONSTITUTE A
FINAL JUDGMENT.

For a judgment to constitute a final judgment from which an
appeal may be taken, it must be supported by findings of fact and
conclusions of law.

Hartford Accident and Indemnity Co. v.

Clegg, 103 Utah 414, 135 P.2d 919 (1943); accord, Steadman v.
Lake Hills, 20 Utah 2d 61, 433 P.2d 1 (1967).

Adequate written

findings and conclusions are required so that this Court can
review the trial court's decision and so that this Court can know
upon which facts the trial judge relied in entering a judgment.
The requirements of U.R.C.P. 52(a) applies to petitions to modify
divorce decrees. Montoya v. Montoya, 696 P.2d 1193 (Utah 1985).
The minute entry of October 4, 1984, is wholly inadequate in
stating the findings of fact which would permit this Court to
review the evidence upon which Judge Conder based his order. The
minute entry cites only to the original award of support and the
original finding that at the time of the entry of the decree Mr.
Bagley's income was $525.00 per month and that he had been a
long-haul truck driver.

Based upon these findings, the Court

concludes that the trial judge took the defendant's prior earning
capacity into consideration without finding what that capacity
was.

The Court also concluded that there was no material change

under these circumstances without reference to any of the
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evidence upon this issue.

The court, for example, makes no

reference to the Mr. Bagley's retirement two days prior to the
trial and his resumption of lucrative employment within three
weeks of the trial.

(Transcript (Tr.) 44-46)

Judge Conder's minute entry cannot by any stretch of the
imagination be interpreted to include findings of fact sufficient
to support his judgment.

With this important element missing,

the minute entry cannot be considered a final judgment from which
an appeal may be taken.
The same criticism may be made of the order and judgment of
May 30, 1985. Neither document clearly indicates the mind of the
court nor do they resolve the issues of material fact necessary
to justify the conclusions and the judgment.

Findings must be

sufficiently detailed and include enough facts to disclose the
steps by which the ultimate conclusion on each factual issue was
reached.
1983).

Parks v. Zions First National Bank, 673 P.2d 590 (Utah

And this Court has emphasized the importance of findings

to support rulings upon divorce decree modification petitions.
Pennington v. Pennington, 16 Utah Adv. Rep. 5 (August 12, 1985).
Because the minute entry of October 4, 1984, though signed
by Judge Conder, contains no meaningful findings of fact, it does
not constitute a final judgment from which an appeal can be taken
and consequently, the time in which Mrs. Bagley had to file her
notice of appeal did not begin on October 4, 1984.
-6-

II.

THE JULY 2, 1985, NOTICE OF APPEAL WAS TIMELY.

Though regrettable and not to be condoned, almost eight
months passed between the courtfs decision on October 4, 1984,
and the preparation of the May 30, 1985, order and judgment which
reflected that decision and which was entered by the clerk of the
court.

Nevertheless, the earliest date upon which the 30 days

for filing a notice of appeal began was May 30, 1985. Moreover,
to find that the time for filing the notice of appeal began on
this date, this Court must utterly ignore the improper conduct of
Mr. Bagley's counsel in two very important respects.
Mrs. Bagley's counsel had filed two notices of withdrawal,
dated May 10, 1985, and May 20, 1985. Rule 2.5 of the Rules of
Practice in the District Courts and the Circuit Courts of the
State of Utah states that when an attorney withdraws, "the party
to an action for whom such attorney was acting, must before any
proceedings are had against him, be required by the adverse
party, by written notice to appoint another attorney or to appear
in person."

The key phrase is "before any further proceedings

are had against him."
The order and judgment prepared by Mr. Bagley's counsel was
clearly an order which denied Mrs. Bagley relief.

The further

proceeding of submitting the order and judgment to the court for
signature and entry as a judgment was absolutely improper. For
-7-

the same reasons as discussed below in the context of Rule 4 of
the Supplementary Rules of Practice in the Third Judicial District
Court, the May 30, 1985, order and judgment is really no judgment
at all.
Second, Mr, Bagley's counsel utterly failed to comply with
Rule 4 of the Supplementary Rules of Practice in the Third
Judicial District Court.

In pertinent part this rule states:

Copies of the proposed order, judgment or decree
shall be served on opposing counsel before being
presented to the court for signature unless
approved as to form by opposing counsel, or the
court otherwise orders.
This Court explained the reason behind Rule 4 in Jones v.
American Coin Portfolios, Inc., 16 Utah Adv. Rep. 19 (August 19,
1985).

The Court stated:

The purpose of this rule is to permit losing
counsel to make objections and propose amendments
to the trial court before orders are executed.
See Kinkella v. Baugh, Utah, 660 P.2d 233, 235
(1983) .
This case points out the reason for the requirement that
orders be served on opposing counsel and why those orders
should not be signed before adequate time for comment
passes. A busy trial judge is not likely to remember all
the subtleties of the case days or weeks after entering a
preliminary order. He or she may rely on opposing counsel
to assure that the order presented conforms to the ruling
made. It is not enough that a judge can later set aside an
order. As this case illustrates, there may be a natural
reluctance on the part of the court to reconsider an action
taken months earlier, because of the difficulties inherent
in accurately remembering details about the merits of an
issue. 16 Utah Adv. Rep. 21-22.
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In Wayne Garff Construction Co. Inc. v. Richards, 19 Utah
Adv. Rep. 8 (September 25, 1985), this Court found that compliance with a rule similar to Rule 4 is necessary in order that
a judgment be "filed" as that term is construed under Rule 58A(c)
of the Utah Rules of Civil Procedure.

The Court found that no

judgment had been "filed" and therefore the appeal was premature.
Accord Larsen v. Larsen, 674 P.2d 116 (Utah 1983).
In both the Wayne Garff and Larsen cases, this Court remanded
the case back to the District Court for a proper filing of the
judgment in compliance with Rule 4 and in Larsen, suggested that
the time for taking an appeal does not begin until there has been
compliance with the rule.
From a purely technical standpoint, Judge Conder's July 23,
1985, ex parte order extending nunc pro tunc the time in which
Mrs. Bagley could file her notice of appeal was improper.
U.R.A.P. 4(e) states that notice of any motion for an extention
of time to appeal which is filed after the expiration of the
initial 30 days shall be given to the other parties in accordance
with the district court rules of practice.

However, Mrs. Bagley

was representing herself at the time she filed the notice of
appeal and presented the motion for an extension to Judge Conder
on an ex parte basis.

She should certainly not be penalized for

relying upon the court's execution of that order and tacit
representation that it was an appropriate order.
-9-

To dismiss Mrs. Bagley1s appeal because she failed to file
the notice of appeal within 30 days from May 30, 1984, is to
condone Mr. Bagley's counsel's failure to deliver a copy of that
order and judgment to her until five days after it had been
submitted to the court.

Similar conduct was categorized as

"sharp practice" in Jones v. American Corn Portfolios, Inc., 16
Utah Adv. Rep. 19 (August 19, 1985), and while Mrs. Bagley is
required to follow the rules of the court even though appearing
pro se, Mrs. Bagley should not be penalized for apparent misunderstandings on the part of the court itself, and certainly not
in light of the conduct of opposing party's counsel.

CONCLUSION
The failure of Mrs. Bagley's counsel to reduce the October
4, 1984, minute entry to formal findings, conclusions and an
order is not justified and certainly not to be condoned.

The

confusing series of proceedings which followed the October, 1984,
trial are regrettable and certainly do not assist this Court in
reviewing the trial court's decision.

But nevertheless, these

are the facts of this case.
Fo'r failure to comply with Rule 2.5 of the Rules of Practice
in the District Courts and Circuit Courts in the State of Utah
and for failure to comply with Rule 4 of the Supplementary Rules
of Practice in the Third Judicial District Court, the order and
-10-

judgment of May 30, 1985, has not been filed and is, therefore,
no judgment at all. At the least, the Court should remand this
case for entry of findings and for compliance with Rule 4 in
accordance with its earlier decisions.

To hold otherwise requires

this Court to ignore the failure of Mr. Bagley1s counsel to
comply with the rules and, in fact, penalizes Mrs. Bagley for
opposing party's errors and omissions.

RESPECTFULLY SUBMITTED this

^

day of December, 1985.

Paul H. Proctor
Attorney for Appellant
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